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thereof with the office at which the no-
tice of appeal was filed. If the record in 
the case has not been forwarded to the 
Board on appeal in accordance with 
§ 3.5, the decision made in the case 
shall be final to the same extent as if 
no appeal had been taken. If the record 
has been forwarded on appeal, the with-
drawal of the appeal shall be forwarded 
to the Board and, if no decision in the 
case has been made on the appeal, the 
record shall be returned and the initial 
decision shall be final to the same ex-
tent as if no appeal had been taken. If 
a decision on the appeal has been made 
by the Board in the case, further action 
shall be taken in accordance therewith. 
Departure from the United States of a 
person who is the subject of deporta-
tion proceedings subsequent to the tak-
ing of an appeal, but prior to a decision 
thereon, shall constitute a withdrawal 
of the appeal, and the initial decision 
in the case shall be final to the same 
extent as though no appeal had been 
taken. Departure from the United 
States of a person who is the subject of 
deportation or removal proceedings, 
except for arriving aliens as defined in 
§ 1.1(q) of this chapter, subsequent to 
the taking of an appeal, but prior to a 
decision thereon, shall constitute a 
withdrawal of the appeal, and the ini-
tial decision in the case shall be final 
to the same extent as though no appeal 
had been taken. 

[61 FR 18907, Apr. 29, 1996, as amended at 62 
FR 10331, Mar. 6, 1997]

§ 3.5 Forwarding of record on appeal. 
(a) Appeal from decision of an immigra-

tion judge. If an appeal is taken from a 
decision of an immigration judge, the 
record of proceeding shall be forwarded 
to the Board upon the request or the 
order of the Board. Where transcription 
of an oral decision is required, the im-
migration judge shall review the tran-
script and approve the decision within 
14 days of receipt, or within 7 days 
after the immigration judge returns to 
his or her duty station if the immigra-
tion judge was on leave or detailed to 
another location. The Chairman and 
the Chief Immigration Judge shall de-
termine the most effective and expedi-
tious way to transcribe proceedings be-
fore the immigration judges, and take 
such steps as necessary to reduce the 

time required to produce transcripts of 
those proceedings and improve their 
quality. 

(b) Appeal from decision of a Service of-
ficer. If an appeal is taken from a deci-
sion of a Service officer, the record of 
proceeding shall be forwarded to the 
Board by the Service officer promptly 
upon receipt of the briefs of the par-
ties, or upon expiration of the time al-
lowed for the submission of such briefs. 
A Service officer need not forward such 
an appeal to the Board, but may reopen 
and reconsider any decision made by 
the officer if the new decision will 
grant the benefit that has been re-
quested in the appeal. The new decision 
must be served on the appealing party 
within 45 days of receipt of any briefs 
or upon expiration of the time allowed 
for the submission of any briefs. If the 
new decision is not served within these 
time limits or the appealing party does 
not agree that the new decision dis-
poses of the matter, the record of pro-
ceeding shall be immediately for-
warded to the Board. 

[61 FR 18907, Apr. 29, 1996, as amended at 67 
FR 54905, Aug. 26, 2002]

§ 3.6 Stay of execution of decision. 

(a) Except as provided under § 236.1 of 
this chapter, § 3.19(i), and paragraph (b) 
of this section, the decision in any pro-
ceeding under this chapter from which 
an appeal to the Board may be taken 
shall not be executed during the time 
allowed for the filing of an appeal un-
less a waiver of the right to appeal is 
filed, nor shall such decision be exe-
cuted while an appeal is pending or 
while a case is before the Board by way 
of certification. 

(b) The provisions of paragraph (a) of 
this section shall not apply to an order 
of an Immigration Judge under § 3.23 or 
§ 242.22 of this chapter denying a mo-
tion to reopen or reconsider or to stay 
deportation, except where such order 
expressly grants a stay or where the 
motion was filed pursuant to the provi-
sions of § 3.23(b)(4)(iii). The Board may, 
in its discretion, stay deportation 
while an appeal is pending from any 
such order if no stay has been granted
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by the Immigration Judge or a Service 
officer. 

[61 FR 18907, Apr. 29, 1996; 61 FR 21065, May 9, 
1996, as amended at 63 FR 27448, May 19, 1998]

§ 3.7 Notice of certification. 

Whenever, in accordance with the 
provisions of § 3.1(c), a case is certified 
to the Board, the alien or other party 
affected shall be given notice of certifi-
cation. An Immigration Judge or Serv-
ice officer may certify a case only after 
an initial decision has been made and 
before an appeal has been taken. If it is 
known at the time the initial decision 
is rendered that the case will be cer-
tified, the notice of certification shall 
be included in such decision and no fur-
ther notice of certification shall be re-
quired. If it is not known until after 
the initial decision is rendered that the 
case will be certified, the office of the 
Service or the Immigration Court hav-
ing administrative control over the 
record of proceeding shall cause a No-
tice of Certification to be served upon 
the parties. In either case, the notice 
shall inform the parties that the case 
is required to be certified to the Board 
and that they have the right to make 
representations before the Board, in-
cluding the making of a request for 
oral argument and the submission of a 
brief. If either party desires to submit 
a brief, it shall be submitted to the of-
fice of the Service or the Immigration 
Court having administrative control 
over the record of proceeding for trans-
mittal to the Board within the time 
prescribed in § 3.3(c). The case shall be 
certified and forwarded to the Board by 
the office of the Service or Immigra-
tion Court having administrative juris-
diction over the case upon receipt of 
the brief, or upon the expiration of the 
time within which the brief may be 
submitted, or upon receipt of a written 
waiver of the right to submit a brief. 
The Board in its discretion may elect 
to accept for review or not accept for 
review any such certified case. If the 
Board declines to accept a certified 
case for review, the underlying decision 
shall become final on the date the 
Board declined to accept the case. 

[61 FR 18907, Apr. 29, 1996]

§ 3.8 Fees. 

(a) Appeal from decision of an Immigra-
tion Judge or motion within the jurisdic-
tion of the Board. Except as provided in 
paragraph (c) of this section or when 
filed by an officer of the Service, a No-
tice of Appeal to the Board of Immigra-
tion Appeals of Decision of Immigra-
tion Judge (Form EOIR–26) filed pursu-
ant to § 3.3(a), or a motion related to 
Immigration Judge proceedings that is 
within the jurisdiction of the Board 
and is filed directly with the Board 
pursuant to § 3.2(g), shall be accom-
panied by the fee specified in applica-
ble provisions of § 103.7(b)(1) of this 
chapter. Fees shall be paid by check or 
money order payable to the ‘‘United 
States Department of Justice.’’ Remit-
tances must be drawn on a bank or 
other institution located in the United 
States and be payable in United States 
currency. A remittance shall not sat-
isfy the fee requirements of this sec-
tion if the remittance is found 
uncollectible. 

(b) Appeal from decision of a Service of-
ficer or motion within the jurisdiction of 
the Board. Except as provided in para-
graph (c) of this section, a Notice of 
Appeal to the Board of Immigration 
Appeals of Decision of District Director 
(Form EOIR–29), or a motion related to 
such a case filed under this part by any 
person other than an officer of the 
Service, filed directly with the Service 
shall be accompanied by the appro-
priate fee specified, and remitted in ac-
cordance with the provisions of § 103.7 
of this chapter. 

(c) Waiver of fees. The Board may, in 
its discretion, authorize the prosecu-
tion of any appeal or any motion over 
which the Board has jurisdiction with-
out payment of the required fee. In any 
case in which an alien or other party 
affected is unable to pay the fee fixed 
for an appeal or motion, he or she shall 
file with the Notice of Appeal (Form 
EOIR–26 or Form EOIR–29) or motion, 
an Appeal Fee Waiver Request, (Form 
EOIR–26A). If the request does not es-
tablish the inability to pay the re-
quired fee, the appeal or motion will 
not be deemed properly filed. 

[61 FR 18907, Apr. 29, 1996]
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